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DECISION OF TRIBUNAL ON PENALTY 

 
 
 
 
What this penalty decision is about 

[1] Ms X took on a client, Ms P, against her better judgement, because Ms P had 

been struggling to find any lawyer who could assist her.   

[2] Despite initially good intentions to help Ms P, Ms X developed a mental block 

about the file.  This, combined with the fact that Ms X was experiencing some serious 

personal and health problems, meant that she let down the client seriously.  That led 

to the charge of unsatisfactory conduct, which is admitted by the practitioner.   

[3] However, Ms X made things worse for herself when, following a complaint by 

Ms P, she adopted an “ostrich like” approach in her lack of responsiveness to the 

Complaints Service.  Because of this she also faces a misconduct charge for 

contravening a request for information issued by the Standards Committee under 

s 147(2) of the Act.1  This is also admitted by Ms X.   

[4] Ms X expressed sincere and deep regret about her conduct and a willingness 

to put things right.  She shared deeply personal information and provided persuasive 

evidence about how she has changed her circumstances considerably since these 

events to address the causes of the events.   

[5] This decision addresses the penalty which should be imposed, while 

recognising the protective purposes of this process, and the need to respond to the 

losses caused to the complainant.  Rehabilitation and compensation have strongly 

guided the outcome, in which we declined to suspend Ms X from practice.   

 
1 Lawyers and Conveyancers Act 2006 (the Act).   
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Background 

[6] In 2023 Ms X was practising as a lawyer employed by a barrister – generally 

known as an employed barrister.  Prior to that, Ms X had been employed similarly by 

another barrister.  We will return to that later.  

[7] In April 2023 Ms X was instructed by Ms P to act for her in a civil case.  Ms P 

faced a summary judgment application brought by her former partner over an alleged 

loan made by the former partner to Ms P.  Ms P wished to defend this claim.  Ms X 

was a civil legal aid provider. Ms X completed a civil legal aid application for Ms P’s 

case.  The application was granted for Ms X to represent Ms P through the case.    

[8] As Ms X explained to us in evidence, although she was a civil legal aid provider, 

this type of case was not an area of practice that Ms X was experienced in.  Rather 

she had experience in civil cases that were related to her usual practice area of criminal 

law (for instance, proceeds of crime and judicial reviews).  

[9] Unfortunately, this instruction did not go well.  The file was due to be called in 

the Court within a few weeks of Ms X being instructed.  Ms X was already committed 

to another hearing on that day.  On the eve of that hearing date, a notice of opposition 

and evidence in support were filed and served by Ms X.  Ms X however did not seek 

leave for those to be filed out of time.  

[10] Ms X however had sought an adjournment, which was declined.  On the evening 

before the court date, and assuming that the summary judgment application was to be 

heard the next day, Ms X emailed Ms P to tell her that she would not be appearing in 

Court.  Instead, Ms X told Ms P to appear on her own, albeit by telephone as the case 

was in a different area to Ms P and Ms X.  The email included a summary of the high 

points of Ms P’s arguments to make in Court.  The email did not refer to the fact that 

leave was going to need to be sought for the late opposition and evidence.  

[11] As it turned out, two events intervened.  First is that the Court did not have the 

right phone number for Ms P, so she was never heard.  Second, given the application 

was to be opposed, the Court needed to consider whether to grant leave and how to 

then timetable the matter.  The Court did grant leave (despite the lack of any application 

for leave) and then set down a timetable for a substantive hearing of the application. 
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The timetable included time for the plaintiff to respond to the newly filed evidence, and 

for submissions to be filed by each party.  The Minute of the Court raised concerns 

about how the case was being conducted by Ms X.  

[12] At this point, the difficulties that had occurred appeared on their way to being 

remedied – leave was granted, and a hearing was yet to occur.  Ms X would be able 

to file submissions and appear and the case could be decided in the normal way.  

[13] Unfortunately that was not to be.  Between the court hearing above, and the 

substantive hearing several months later, there was very little contact from Ms X to 

Ms P.  There was one meeting where Ms X assured Ms P that the case was in hand 

and that Ms X would contact Ms P if she needed anything further.  

[14] Leading into the summary judgment hearing, the plaintiff filed and served their 

submissions.  Ms X did not file submissions in accordance with the timetable.  Despite 

several reminders from the registrar, and extended timetables, submissions were not 

filed.  The hearing date then arrived.  Ms X did not appear.  The case proceeded. 

Judgment was given for the plaintiff.  The Court also awarded costs, being unaware 

that Ms P was legally aided because Ms X had not advised the Court.  

[15] We pause here to note that the fact of judgment being entered for the plaintiff is 

not something we are attributing to Ms X’s absence of engagement.  On our reading 

of the decision, it appears that the plaintiff’s case was strong.  

[16] The judgment was sent directly to Ms P by the registrar, given the continued 

silence of Ms X.  Ms P was devastated to discover that Ms X had not appeared.  Ms X 

then continued to fail to respond to Ms P, who was seeking advice on what to do.  After 

some time, and many attempts from Ms P, the high point of assistance was a 

suggestion to see another lawyer and to take budget advice.  All of this left Ms P having 

to represent herself from judgment onwards and feeling very let down and stressed.  

[17] Although Ms X was acting as an employed barrister at the time of these events, 

it is clear that her employer was not able to step in and assist.  Whilst the employer did 

encourage Ms X to communicate with Ms P, the evidence indicated that the 

employment arrangement was more akin to colleagues than a traditional principal-
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employee supervisory arrangement.  The type of case at hand was not one in which 

the employer was familiar with. 

[18] In a final and unfortunate chapter to the conduct, the plaintiff then sought and 

was granted costs against Ms P.  Given the bar at s 45 Legal Services Act 2011, this 

appears to have been unlikely to have occurred had Ms X been engaged in the matter.2  

[19] This aspect of the case was discovered during the Tribunal hearing.  The 

Standards Committee then applied to amend the unsatisfactory conduct charge to one 

of misconduct, due to this further feature.  We have declined to do so in this case, 

although we note that in total the proven conduct could have justified a misconduct 

finding.  

[20] The facts above demonstrate what occurred.  There is little dispute in the 

narrative.  The real issue before us is: why did this occur?  Was Ms X simply 

unconcerned with her client?  Or, were other issues at play?  

[21] We have received and considered a range of evidence from Ms X, including 

from her in person when this case was heard, and from her current employer.  At the 

relevant time we have corroborated evidence, which we accept, that Ms X was 

suffering from a serious illness [redacted] and which caused her considerable pain.  In 

addition, independent evidence confirms she was recovering from [redacted].   

[22] [Redacted].   

[23] [Redacted].   

[24] There is professional evidence to the effect that these factors impacted on her 

ability to carry out her professional responsibilities at the relevant time.   

[25] [Redacted].   

 
2 Whilst it is not for this Tribunal to express a view on outcome, we note it may be open to Ms P to apply 
to set aside the costs decision.  
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[26] We also heard evidence that Ms X had insight that she needed help [redacted] 

and had initially reached out to her professional body for support, but that this was not 

forthcoming. 

[27] Following the complaint being made to the Lawyers Complaints Service, the 

Complaints Service and the Standards Committee attempted to engage with Ms X, 

however she did not respond to several communications.   

[28] In May 2024, the Standards Committee sent a formal request to Ms X for 

information pursuant to s 147(2) of the Act in order for it to further its investigation.  

Once again, the practitioner failed to respond.  Ms X’s engagement has been described 

as “sporadic” by counsel for the Standards Committee, and her engagement with the 

process only improved once she engaged counsel, Mr Hembrow, to represent her3.   

[29] Concerns were also expressed because of a failure to complete, accurately, a 

declaration of Continuing Professional Development (CPD).  It seems that although 

the CPD had been completed, once again Ms X was not sufficiently attuned to her 

professional responsibilities to ensure that an accurate declaration of when this had 

been done was made to the New Zealand Law Society on reapplying for her practising 

certificate.   

Issues 

[30] Misconduct and unsatisfactory conduct having been accepted, what is the 

proportionate penalty for the Tribunal to impose? 

Process 

[31] The process for determining penalty is now well known.  It begins with the 

assessment of the seriousness of the conduct.  Then factors, either aggravating or 

mitigating are taken into account.  Throughout the process, the Tribunal’s statutory 

obligations to protect the public and of the reputation of the profession remain primary 

considerations.   

 
3 This was achieved with the intervention and support of Ms X’s current employers. 
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[32] Then penalty principles such as general and specific deterrence, the least 

restrictive intervention and rehabilitation are weighed.   

[33] In this matter the complaint concerning a member of the public has been 

charged at the level of unsatisfactory conduct.  We consider this was a generous and 

perhaps compassionate level of charging by the Standards Committee, however we 

see no reason to interfere with it, having become appraised of the full situation.  

However, it is clear that the conduct concerned might well have reached at least 

negligence and thus must be considered at the most serious end of the spectrum of 

unsatisfactory conduct, being conduct that is unprofessional and breaches duties of 

client care.   

[34] The second admitted charge of misconduct in failing to comply with a Standards 

Committee order is also serious, but we do accept that in respect of that charge there 

are some mitigating circumstances.   

[35] Beginning with the misconduct charge, we note that in the most recent High 

Court decision concerning the proper penalty for breach of a Standards Committee 

order,4 the court reduced the Tribunal’s suspension period of three months to a one 

month period.  Despite noting the assessment as “relatively serious”, His Honour 

considered that since the practitioner had eventually complied with the order and had 

remained engaged with the Standards Committee, one month’s suspension was a 

proportionate response.   

[36] We note that that practitioner did not have the mitigating circumstances which 

apply to Ms X.   

[37] We refer to the [redacted] evidence which is referred to above.  Under the 

heading of [redacted], the [redacted] refers to the difficulty in seeking help from 

colleagues and the professional isolation experienced by Ms X which had “impacted 

on her ability to function effectively as a lawyer”.   

[38] We also have the evidence of Ms X’s current employer who confirmed in her 

affidavit, and in oral evidence before us, the [redacted].  Additionally, the employer 

 
4 Mason v Wellington Standards Committee 1 [2025] NZHC 1978.   
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confirmed Ms X’s physical pain and the uncertainty in relation to the underlying cause, 

as having been significant for her.   

[39] A further mitigating, and protective feature is that Ms X is now in full time 

employment with particularly responsible and caring employers.  Her employers were 

present throughout the penalty hearing and, as indicated, one of them gave evidence.  

They described the office systems they ran, which ensured monitoring of all employed 

staff, so that any unanswered client queries or contacts would be exposed and followed 

up.   

[40] Furthermore, it is clear from the evidence of both employers (previous and 

present) that Ms X is normally a competent and organised practitioner.  They confirmed 

that she achieves good results for her clients and is well regarded by her peers and 

the judiciary.  She is confirmed to be diligent and hard working.  In these circumstances 

we regard the conduct as out of character and somewhat explicable by the personal 

circumstances to which we have referred.   

[41] We consider that in her present setting, particularly, that Ms X poses no risk to 

consumers of legal services.   

[42] Although the practitioner has one previous finding of unsatisfactory conduct, 

that concerned conduct of quite a different nature and occurred during a time when 

[redacted].   

[43] We consider there is one aggravating feature, namely the legal aid costs issues 

as noted earlier.  

[44] Ms X gave evidence about her financial position under oath.  She has student 

debt and a modest financial situation reflecting the abrupt end to a [redacted].  Despite 

this, when the financial harm to the complainant was raised Ms X offered to pay the 

full costs. While compensation was not sought by the Standards Committee the 

Tribunal determines that a compensatory order should be made in favour of the 

complainant. 

[45] [Redacted].  Her coping mechanisms were further diminished due to serious 

health issues.  Her personal challenges spiralled to a point where she coped by 
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ignoring rather than confronting and overcoming challenges.  Her conduct reflected 

desperation not arrogance.  

Suspension 

[46] We consider that the usual purposes which would normally be served by 

suspension either do not exist here or have already been addressed: 

• Ms X has addressed the underlying causes of her professional lapses and 

continues to have regular [redacted].  We propose to reinforce this in an 

order. 

• Her extended time off work following [redacted] delivered time for reflection 

that could have been a benefit of suspension if imposed. 

• There is little or no risk to the public, particularly within her current 

employment structure, where careful supervision exists and a supportive 

working environment, and in circumstances where her employers are fully 

aware of the nature of these charges. 

• We are satisfied as to her competence in areas in which she currently 

practices, and these are areas badly in need of competent practitioners. 

• She has established clear boundaries to her practice areas and expressed 

a strong desire to limit her practice to the areas in which she is experienced 

and highly competent. 

• We do not consider, having regard to the overall financial penalties and 

costs of these proceedings that suspension is required for specific or 

general deterrence. 

• Taking into account her financial circumstances, the offer of compensation 

and costs sought we do not view a fine as a justified additional penalty.  
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Non-publication orders 

[47] We have made a non-publication order in respect of the complainant, as is 

usual.   

[48] In respect of the practitioner herself, we consider that in the unusual 

circumstances which exist, concerning her personal circumstances and health 

problems, this is one of those cases where the balance is tipped in favour of the 

practitioner’s private interests.  We do not consider, for the reasons we have stated 

concerning her competence, that it is necessary for the public to know the identity of 

the practitioner.   

[49] Against that there are a number of significant reasons concerning her medical 

and personal history, which we do not propose to repeat, and are redacted to protect 

privacy which weigh in favour of non-publication.   

[50] Had the unsatisfactory conduct charge been dealt with at Standards Committee 

level, there would undoubtedly have been anonymity and non-publication. 

[51] For these reasons, we propose to make an order preventing publication of the 

practitioner’s name or any identifying details.   

Costs 

[52] We consider the costs claimed by the Standards Committee of some $27,000 

to be somewhat high for a matter in which charges had been admitted at an early 

stage.  Only a penalty hearing was required.  

[53] In addition to this, we are satisfied from the evidence we heard that the 

practitioner’s financial resources are limited.  In addition, we propose to make a 

compensatory order in favour of the complainant and must take this into account in 

terms of the overall financial penalty faced by the practitioner.   

[54] We accept that by not suspending her we have taken a rehabilitative approach 

to the practitioner.  We take account of the fact that she is currently receiving [redacted] 

supervision on a regular basis and that this also incurs a significant cost to the 
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practitioner.  All of these matters are taken into account in ordering a less than 

100 per cent recovery of the profession’s costs.   

Orders 

1. There will be a censure against the practitioner in the terms set out below 

(pursuant to s 156(1)(b) of the Act). 

2. The practitioner will provide a written apology to the complainant within 14 

days of the release of this decision (pursuant s 156(1)(c) of the Act). 

3. There will be an order that the practitioner pay to the complainant the sum 

of $6,516.50 in compensation.  This is intended to capture the costs 

awarded against her (pursuant to s 156(1)(d) of the Act).  We note however 

that even if the costs award did not exist, or was set aside, that we would 

maintain that compensation in this amount is appropriate.  

4. The practitioner will make a contribution to the costs of the Standards 

Committee, in the sum of $15,000.00 (pursuant to s 249 of the Act).   

5. The New Zealand Law Society is to pay the Tribunal costs in the sum of 

$7,702.00 (pursuant to s 257 of the Act).   

6. The practitioner will reimburse the New Zealand Law Society in full, for the 

Tribunal costs (pursuant to s 249 of the Act). 

7. We note Ms X will provide an undertaking to continue her regular sessions 

with [redacted] for a further six months. 

8. There is a permanent order preventing non-publication of the respondent 

practitioner’s name and identifying details, and for the name of the 

complainant (pursuant to s 240 of the Act).  
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Censure 

Ms X, during a difficult period in your life, you failed to meet your normally high 

professional standards, and in doing so badly let down a member of the public, who 

was entitled to rely on you.   

To remind you of your ongoing important professional obligations, and duties to your 

clients, this censure will remain on your permanent record.   

 
 
DATED at AUCKLAND this 9th day of December 2025 
 
 
 
 
 
 
 
DF Clarkson 
Chairperson 
 
 
 
 
 
 


