[2024] NZTT 4904260, 5008109

TENANCY TRIBUNAL - Wellington | Te Whanganui-a-Tara

APPLICANT: Elias Rouass, Ai Takahashi
Tenants

RESPONDENT: Banny Singh
Landlord

TENANCY ADDRESS: 134 Donald Street, Karori, Wellington 6012

ORDER

1. Mr Singh is to pay Mr Rouass and Ms Takahashi $1,520.44 as calculated
below.

2. Mr Singh’s counter-claim is dismissed.

Description Landlord Tenant

Exemplary damages: Failure to lodge bond s19(2) $500.00

Exemplary damages: Harassment s66G(4) $1,000.00

Filing Fee $20.44

Total award $1,520.44

Total payable by Landlord to Tenant $1,520.44
Reasons:

1. Both parties attended the hearing.

2. Mr Rouass and Ms Takahashi were tenants of Mr Singh at his boardinghouse.
The tenancy began on 16 October 2023. The premises are an older residential
house with tenants having separate rooms with shared bathroom and kitchen
facilities. A number of issues arose between Mr Rouass and Ms Takahashi, and
Mr Singh during the tenancy. Mr Rouass and Ms Takahashi allege that:

a. That their bond was not lodged with the Bond Centre as required by the
RTA.
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b. That Mr Singh engaged in acts of harassment through the use of a shared
whatsapp group, through asking Mr Rouass to assist with moving a very
heavy bag of garden waste which injured his wrist, and due to Mr Singh’s
use of CCTV cameras installed around the exterior of the premises.

c. There were ongoing issues with a shared toilet which was immediately
adjacent to Mr Rouass and Ms Takahashi’'s room. They claim 30 weeks
rent totalling $7,910, and damages for a failure to fix the toilet in response
to a 14-day notice.

3. There were also other grounds claimed in the application form, including alleged
failures to provide Healthy Homes and Insurance information which were not
pursued at the hearing. | will consider each of the grounds alleged by Mr
Rouass and Ms Takahashi in turn.

Bond

4. Mr Rouass and Ms Takahashi claim the landlord did not lodge the bond with the
Bond Centre within the required time.

5. A landlord must send any bond payment to the Bond Centre within 23 working
days after the payment is received. See section 19(2) Residential Tenancies
Act 1986.

6. Breaching this obligation is an unlawful act for which the Tribunal may award
exemplary damages up to a maximum of $1,500.00. See section 19(2) and
Schedule 1A Residential Tenancies Act 1986.

7. Mr Singh admitted that he had failed to lodge the bond during the hearing. | find
he has committed an unlawful act.

8. Where a party has committed an unlawful act intentionally, the Tribunal may
award exemplary damages where it is satisfied it would be just to do so, having
regard to the party’s intent, the effect of the unlawful act, the interests of the
other party, and the public interest. See section 109(3) Residential Tenancies
Act 1986.

9. Ifind that Mr Singh’s failure to file the bond was intentional because:

a. The parties signed a standard tenancy Ministry of Business, Innovation and
Employment (MBIE) form tenancy agreement. In the agreement it is made
clear that bond money must be lodged within 23 working days of being
paid.

b. Landlords are required to operate their business within the legislative
environment that governs their business.

c. While Mr Singh claimed inexperience as a landlord and ignorance of the
law, in another application he has advised me that he had previous owned
a rental property. As a landlord he must have in place the necessary
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checks and balances to ensure that his basic responsibilities, such as filing
bond money are fulfilled.

It is completely inappropriate that a landlord retain a tenant’s bond money
so that they can place themselves in the position of being their own judge
and jury with respect to a claim against the bond, or its use.

10. The maximum exemplary damages available under s19(2) is $1,500 as this is a
first time this issue has come up for Mr Singh | award $500.

Harassment

11. Mr Rouass and Ms Takahashi claim Mr Singh has harassed them.

12. A landlord must not interfere with the reasonable peace, comfort or privacy of
the tenant in their use of the premises. See section 66G Residential Tenancies
Act 1986.

13. Breaching this obligation in circumstances that amount to harassment is an
unlawful act for which exemplary damages may be awarded up to a maximum
of $3,000.00. See section 66G(4) and Schedule 1A RTA.

14. Harassment means "to trouble, worry or distress" or "to wear out, tire, or
exhaust" and "indicates a particular pattern of behaviour directed towards
another person”. MacDonald v Dodds, CIV-2009-019-001524, DC Hamilton, 26
February 2010.

15. The allegations are that Mr Singh:

a.

Engaged in a pattern of behaviour to target Mr Rouass and Ms Takahashi,
including the use of messages on the housemates’ WhatsApp group (the
WhatsApp).

Accused Mr Rouass of stealing food and alcohol belonging to Mr Singh
and other tenants.

Recorded personal conversations between Mr Rouass and Ms Takahashi,
and other residents using the CCTV cameras which were installed in the
shared areas and outside.

Threatened Mr Rouass and Ms Takahashi on numerous occasions with
eviction and threatened to report them to the police.

Made Mr Rouass assist him with moving a very heavy (100kg+) bag of
garden waste which injured Mr Rouass’ wrist.

16. In considering these | note:

a.

The WhatsApp messages were frequent and show a worrying level of
micromanagement. For instance, there were messages with showing a
single piece of toilet paper in the toilet bowl, about restricting Mr Rouass’
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use of a common toilet while Ms Takahashi was unwell, about doors being
left open, and a heating ring being left on in the kitchen.

The photos provided show the shared areas to be reasonably clean and
tidy.

The obligation for keeping common areas reasonably clean and tidy sits
with the landlord under s66I(1)(a). The tenant’'s responsibilities for
cleanliness relate only to their rooms.

The tone of some of the messages is inappropriately aggressive,
controlling, and threatening. There are threats to terminate tenancies, to
report tenants to the Police, and to have lawyers and debt collectors
involved in dealings with tenants.

There were no notices displayed about the CCTV cameras, and the
tenants were not aware that the system recorded audio. Mr Singh’s
statements during the hearing indicated that he had retained files recording
camera footage throughout the period of the tenancy.

Mr Singh appears to have been monitoring tenants, including referring
during the hearing to being aware of Mr Rouass getting up to have a
cigarette outside early in the morning, and monitoring Ms Takahashi
climbing into her bedroom window on an occasion when she had forgotten
her keys. Mr Singh provided photos showing Mr Rouass smoking outside
on 5 occasions, including at 11.44pm and at times between 5.00 and
6.00am.

In his counter-claim Mr Singh included photos taken inside Mr Rouass and
Ms Takahashi's room. However, he claims these were taken by another
tenant. He also sent messages about wearing shoes inside the house,
which refer to footage, although he was specific that there were no
cameras inside the house. In a separate application involving Mr Singh’s
boarding house for events which cover the same period as in this case,
there were cameras in the common areas inside the house.

Discussion

17. It is a key feature of New Zealand law that while a landlord owns a leased
property the act of signing a lease transfers rights to the tenant in return for rent.
The rights transferred include the right to exclusive occupation! and the right of
quiet enjoyment. In short, the tenancy becomes the tenant’s home, and the
landlord is legally required to respect that fact.

18. In this case Mr Singh also lives in the house and has misunderstood his
obligations as a landlord to allow his tenants the space and privacy that are

1 Limited only by the access allowed the landlord by the RTA.
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required. He is clearly house proud, however, the root of the problem in this
tenancy largely stems from his attempts to inappropriately impose his own
exacting standards of cleanliness and order on tenants.

19. The RTA provides for a landlord of a boarding house to put house rules in
place. However, rather than use these mechanisms Mr Singh used the
WhatsApp. The intention of these interactions was to threaten and control Mr
Rouass and Ms Takahashi and the other tenants in an overbearing manner.
This was harassment.

20. S66G RTA protects a boarding house tenant’s quiet enjoyment for the use of
the whole premises, not just their room. The presence of cameras in a person’s
home, even in boarding house shared areas, is problematic as a person should
be able to relax without the knowledge that their landlord is watching and
listening to them. Mr Singh advised that the cameras were for the safety of the
tenants. It appears that the tenants were aware of and consented to the
presence of the cameras. However, s11(3) RTA prevents tenant’s rights from
being contracted out. During the hearing Mr Singh said he had a number of
recordings of their conversations offering to provide copies to the Tribunal,
demonstrating that he has retained footage and audio for the purposes of
defending this application. Mr Singh used still captures from camera footage in
the WhatsApp and in texts to Mr Rouass and Ms Takahashi, showing that he
regularly reviewed the captured information to obtain material used to control
tenant behaviour. | find that the use of the cameras was in breach of Mr Rouass
and Ms Takahashi’s rights to quiet enjoyment, and their use was part of the
pattern of controlling behaviour which was harassment.

21. Mr Singh admitted to monitoring Mr Rouass and Ms Takahashi when they were
leaving and entering the tenancy. This was a breach of their quiet enjoyment
and occurred on a number of occasions.

22. The issue with the bag of garden waste in not an act of harassment. Mr Rouass
consented to assisting Mr Singh. Moreover, this issue involves a physical injury,
which, as a personal injury in terms of the Accident Compensation Act 2001, is
subject to a claims bar and is outside of the jurisdiction of the Tribunal.

23. Where a party has committed an unlawful act intentionally, the Tribunal may
award exemplary damages where it is satisfied that it would be just to do so,
having regard to the party’s intent, the effect of the unlawful act, the interests of
the other party, and the public interest. See section 109(3) Residential
Tenancies Act 1986.

24. 1 have found that Mr Singh committed the acts discussed above with the
intention of controlling tenant’'s behaviours. The evidence was that living in the
tenancy was highly stressful for Mr Rouass and Ms Takahashi. Ms Takahashi
referred to feeling uncomfortable in the tenancy due to Mr Sigh’s actions. The
protected interest is the right to quiet enjoyment of a home. The public interest
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is protected when landlords respect the separation between their legal
ownership and tenants’ legitimate interests in the tenancy as a home. | have
real concerns at Mr Singh’s patronising tone towards the tenants, his repeated
threats of eviction, legal action, and police involvement, and his unlawful
monitoring of the tenants. These concerns justify an award of exemplary
damages, | note Mr Singh’s relative inexperience as a landlord, and award
$1000 exemplary damages.

The Toilet

25. Mr Rouass and Ms Takahashi’'s room had a shared toilet, which sat between
and was accessed by theirs, and another tenants’ room. There were ongoing
issues with smells coming from the toilet. It is unclear to me if the smells which
are referred to were to do with the toilet itself, due to the practice of not flushing
used toilet paper, which Mr Singh insisted upon due to concerns about the age
of the plumbing.

26. Ms Takahashi complained to Mr Singh about the smell on 14 November 2023.
In response a plumber attended the following day, and then at least 1 follow up.
There were also messages on the whatsapp about a 14 day notice regarding
the main house toilet. Mr Rouass and Ms Takahashi claim the issue was not
resolved in 14 days, therefore Mr Singh is in breach of his duties to maintain the
premises.

27. Mr Rouass and Ms Takahashi effectively seek a refund of all rent paid for the
time they were in the tenancy. They also seek $500 for the failure to remedy the
issue under the 14 day notice.

28. The rent sought is in effect damages on the basis that, due to the toilet issue,
they were not getting the benefit from the tenancy that they bargained for. The
Tribunal has used this approach when a landlords failures have made part or all
of a tenancy uninhabitable. This claim faces two issues;

a. The room was not untenantable. While a smell may be a nuisance or
annoyance it did not affect the ability of Mr Rouass and Ms Takahashi to
continue to dwell in the room. | note they continued in the tenancy until
June 2024. At most a small reduction in rent may have been justified,
however the evidence is not clear whether the issue continued on in a
continuous fashion. During the hearing | was left with a he said she said
situation about the smell. | cannot make an order without better evidence.

b. The evidence is mixed as to the cause of the issue, while | accept that
there was a smell it is unclear whether this came from the toilet, or the
used toilet paper kept in a bin in the toilet.

c. Ms Takahashi’'s complaint of 14 November 2023 was responded to in a
timely fashion. | cannot accept that the later messages were in a form
which satisfies the requirements of a notice to remedy. This is because the
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specific message was part of a general conversation relating to the main
house toilet, and to the ‘rule’ that toilet paper should not be flushed.

29. | dismiss this aspect of Mr Rouass and Ms Takahashi’s claim.

Counter claim

30. Mr Singh has counter claimed:

a.

C.

$6,300 for emotional damage caused to him due to behaviours he alleges
Mr Rouass and Ms Takahashi engaged in during the tenancy;

$6,000 for emotional damage and the costs of opposing Mr Rouass and
Ms Takahashi’s claim to the Tribunal; and

$15 for alcohol he alleges was taken by Mr Rouass.

31. Mr Singh alleges that his quiet enjoyment was disturbed by Mr Rouass and Ms
Takahashi's behaviours.

a.

He cites an incident when there was a fight between Mr Rouass and Ms
Takahashi, which caused distress to other tenants. They accept that there
was an argument and voices were raised. Mr Singh alleged that the issues
were ongoing, but the messages provided in evidence show a single
incident on 24 March 2024.

He alleges That Mr Rouass and Ms Takahashi stole food from other
tenants. However, the evidence shows that on a few occasions they used
cooking oil or canned goods they mistakenly believed were theirs, which
were replaced. The evidence also shows that other tenants also used food
which was not theirs. In a shared kitchen arrangement such issues will
almost always arise.

Mr Singh alleged drunkenness and drug use. The evidence provided is at
best equivocal.

32. | am unimpressed at these issues being raised when Mr Singh took no steps
during the tenancy to use the mechanisms in the RTA to address violence or
antisocial behaviour. If these events were as serious as he alleges it makes no
sense that he asked Mr Rouass and Ms Takahashi to extend their tenancy after
they had given notice.

33. The RTA also establishes no duty for a tenant to protect a landlord’s quiet
enjoyment. Rather the landlord has tools to deal with tenants who interfere with
other tenants’ peace and quiet. Mr Singh chose not to use these tools.

34. Mr Singh says that he has suffered emotional damage due to the need to
oppose Mr Rouass and Ms Takahashi’s application. His explanation during the
hearing was that this was calculated as a blend of general damages for hurt and
suffering, and the time taken from work to prepare for and attend the hearing.
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35. General damages usually piggyback off another cause of action, there must be
a breach of an obligation, from which the suffering has flowed. In this case |
have found above that Mr Rouass and Ms Takahashi’s claims are largely made
out, and Mr Singh has not established that Mr Rouass and Ms Takahashi have
breach their obligations in an actionable way. Moreover, part of this claim is for
costs which are limited under the RTA. | cannot make the award sought.

36. Mr Singh claims $15 for the cost of a four pack of cider which he says Mr
Rouass stole. Beyond a message where Mr Rouass admitted and apologised
for mistakenly taking another tenant's beers from the shared fridge, he has
provided no evidence of this.

37. Mr Singh’s claims are not made out and | strike out his counter claim.

38. Mr Rouass and Ms Takahashi have substantially succeeded with the claim |
have reimbursed the filing fee.

C Boys
19 November 2024
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Please read carefully:

Visit justice.govt.nz/tribunals/tenancy/rehearings-appeals for more information on rehearings
and appeals.

Rehearings

You can apply for a rehearing if you believe that a substantial wrong or miscarriage of justice
has happened. For example:

e you did not get the letter telling you the date of the hearing, or
o the adjudicator improperly admitted or rejected evidence, or
e new evidence, relating to the original application, has become available.

You must give reasons and evidence to support your application for a rehearing.

A rehearing will not be granted just because you disagree with the decision.

You must apply within five working days of the decision using the Application for Rehearing
form: justice.govt.nz/assets/Documents/Forms/TT-Application-for-rehearing.pdf

Right of Appeal

Both the landlord and the tenant can file an appeal. You should file your appeal at the District
Court where the original hearing took place. The cost for an appeal is $260. You must apply
within 10 working days after the decision is issued using this Appeal to the District Court
form: justice.govt.nz/tribunals/tenancy/rehearings-appeals

Grounds for an appeal

You can appeal if you think the decision was wrong, but not because you don't like the
decision. For some cases, there'll be no right to appeal. For example, you can't appeal:

e against an interim order
o afinal order for the payment of less than $1000
o afinal order to undertake work worth less than $1000.

Enforcement

Where the Tribunal made an order about money or property this is called a civil debt. The
Ministry of Justice Collections Team can assist with enforcing civil debt. You can contact the
collections team on 0800 233 222 or go to justice.govt.nz/fines/civil-debt for forms and
information.

Notice to a party ordered to pay money or vacate premises, etc.

Failure to comply with any order may result in substantial additional costs for enforcement. It
may also involve being ordered to appear in the District Court for an examination of your
means or seizure of your property.

If you require further help or information regarding this matter, visit tenancy.govt.nz/disputes/enforcing-
decisions or phone Tenancy Services on 0800 836 262.

Ména ka hiahia koe ki &tahi atu awhina, korero ranei mo ténei take, haere ki tenei ipurangi
tenancy.govt.nz/disputes/enforcing-decisions, waea atu ki Ratonga Takirua ma runga 0800 836 262
ranei.
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https://www.justice.govt.nz/tribunals/tenancy/rehearings-appeals
https://www.justice.govt.nz/assets/Documents/Forms/TT-Application-for-rehearing.pdf
https://www.justice.govt.nz/tribunals/tenancy/rehearings-appeals/
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https://www.tenancy.govt.nz/disputes/enforcing-decisions
https://www.tenancy.govt.nz/disputes/enforcing-decisions
http://www.tenancy.govt.nz/disputes/enforcing-decisions/

A manaomia nisi faamatalaga poo se fesoasoani, e uiga i lau mataupu, asiasi ifo le matou aupega
tafailagi: tenancy.govt.nz/disputes/enforcing-decisions, pe fesootai mai le Tenancy Services i le
numera 0800 836 262.
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