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Introduction

[1] The Crown seeks leave to appeal against the decision of Judge Crosbie to stay
the prosecution of the respondents for match fixing.! The Judge granted the
respondents’ stay applications on the basis of undue delay or, alternatively, abuse of

process.

[2] In 2018, following a police investigation into alleged race fixing, illegal betting
and other corrupt activities in the harness racing community, charges were laid against
more than a dozen defendants. Over time, most of the charges were dismissed or
withdrawn until, finally in 2022, only three defendants faced charges. They included
the current respondents, Mr X and Mr Wall, who each faced one joint charge of
obtaining and/or causing loss by deception in relation to the alleged fixing of Race Six

at the Manawatu Harness Racing Club Inc race meeting held on 22 May 2018.2

[3] The Crown alleges that, by deception and without claim of right, the
respondents obtained the winning stakes in that race, valued at $4,560, and/or caused
loss in excess of $1,000 to other persons including participants in Race Six and/or the
betting public. The Crown case is that Mr X conspired with Mr Wall, a part-owner of

the horse Sportscaster, to ensure that Sportscaster won the race.

[4] Progress towards resolution of the charges has been slow. This was partly
because after the initial charges were filed in September 2018, the Crown filed further
charges in March 2020, and still more charges in April 2020. There was also a long
delay in the determination of applications to dismiss charges under s 147 of the
Criminal Procedure Act 2011 (CPA). Those applications were heard in May 2020 but
the decision determining them was not delivered until February 2022, and the reasons
for the decision not delivered until March 20223 In addition, a review of the
surveillance device warrants by amicus appointed in August 2020 was not completed

until September 2023.4

Rv [X] [2023] NZDC 25395 [oral judgment]; and R v [X] [2024] NZDC 4718 [reasons judgment].
Crimes Act 1961, ss 240 and 240A.

R v Dexter [2022] NZDC 2772.

This was in part as a result of a change in amicus following the appointment of the initial counsel
to the High Court.
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[5]  Finally, in an oral decision given in November 2023, Judge Crosbie granted
the respondents’ applications to stay the proceedings permanently on the basis that,
given the five-year delay since charges were first laid, the only appropriate remedy
was a stay of proceeding. The Judge made a separate finding that, independently of
the delay, the proceeding amounted to an abuse of process and would have stayed it
on that basis as well.> Reasons for the decision were delivered in March 2024. The

Crown has applied for leave to appeal the Judge’s decision.

[6] The Crown’s application for leave to appeal is made under s 296 of the CPA,
which permits the prosecution, with leave, to appeal a decision granting a stay on a
question of law.® A question of law for the purposes of s 296 must raise one of the
following three errors: a misdirection of law apparent in the decision; oversight of a
relevant matter or consideration of an irrelevant matter; or a factual finding not
supported by any evidence or an omission to draw an inference of fact which is the
only one reasonably possible on the evidence.” The question to be determined in an
appeal against the grant of a stay is whether a stay was a reasonable and proportionate

response, given the factual findings made by the first instance judge.®

The relevant procedural history

[7] The initial 54 charges filed against the respondents (and others) were for
match-fixing and drug offences. In March 2020, a further 38 similar charges were
filed. In April 2020 the Crown filed another 32 charges of dishonestly using a

document to obtain a pecuniary advantage — the “betting charges”.®

[8] In May 2020 several of the defendants, including the respondents, filed
applications under s 147 of the CPA seeking dismissal of the charges against them.

Those applications were heard later that month.

5 Oral judgment, above n 1, at [21(b)].

6 Criminal Procedure Act 2011, s 296(2) and (3)(b).

7 Brown v R [2015] NZCA 325, (2015) 30 FRNZ 471 at [16]. See also Bryson v Three Foot Six Ltd
[2005] NZSC 34, [2005] 3 NZLR 721 at [24]-[26].

8 Rv Craddock[2016] NZCA 318 at [11]; R v Vaihu [2010] NZCA 145 at [22]; and R v Walsh [2024]
NZCA 127 at [53].

% Crimes Act, s 228.



[9] In August 2020 Mr Isac KC was appointed as counsel to assist the Court in
reviewing the surveillance device warrants used by police during their investigation.
Upon Mr Isac’s appointment to the High Court in February 2021, another senior

barrister was appointed to continue the review of the surveillance device warrants.

[10] There were long delays in resolving both the s 147 applications and the review
of the surveillance device warrants. Judge Neave issued a results judgment granting
a number of the s 147 applications in February 2022. The reasons followed in
March 2022.%

[11] In June 2022 the Crown advised that it would not be offering evidence in
support of the betting charges against defendants other than Mr X, Mr Wall and a third
defendant, Mr Stuart. Judge Neave had observed in the dismissal judgment that the
prosecutions might be viewed as an attempt to attach criminal liability to breaches of
the New Zealand Rules of Harness Racing (the Harness Racing Rules).!* The Crown’s
position was that the interrelationship between sporting code breaches and the criminal
law were more properly the subject of legislative policy considerations.'? The Crown
later advised that it would not proceed with the betting charges against Mr Wall

because of “the delay, the value of the [bet] and the single nature of the incident”.
[12] That left two sets of charges, to be tried in separate trials in 2023, consisting of:
@ one charge each against Mr X and Mr Wall of match fixing; and

(b) six charges each against Mr X and Mr Stuart of dishonestly using a

document (the remaining betting charges).

[13] The match fixing charges against Mr X and Mr Wall were set down to be heard
on 14 August 2023. Mr X had sought to adjourn that trial to allow him to work
overseas and the Crown opposed that application. However, the trial was ultimately

adjourned because the report on the warrants had not yet been received.

10 R v Dunn [2022] NZDC 2772 [dismissal judgment].
1 At[190].
12 See reasons judgment, above n 1, at [32].



[14] On 25 August 2023 the Crown filed a memorandum advising it considered the
public interest no longer required prosecution of the remaining betting charges against
Mr X and Mr Stuart. The remaining betting charges were then dismissed in

September 2023.

[15] The stay applications at issue now were heard on 13 and 14 September and
2 October 2023 before Judge Crosbie, along with further dismissal and admissibility

applications.

The Judge’s decision

[16] Mr X and Mr Wall applied for dismissal of the charges under s 147, stay of the
prosecutions on the grounds of undue delay and/or abuse of process and for certain

evidence to be ruled inadmissible.

[17] The Crown case relied on a combination of: intercepted conversations before
and after the race between Mr X, Mr Stuart and Mr Wall; WhatsApp communications
between Mr Wall and a third person (admissible only against Mr Wall); evidence from
the steward responsible for the race on the day; footage of the race; and

expert evidence.

[18] In considering the earlier application to dismiss the match fixing charges,
Judge Neave had expressed the view that it was “highly unlikely” that he would
convict on the evidence but that it was a decision for the jury and declined to dismiss
the charges.”® Judge Crosbie dismissed the s 147 applications on the ground that they
were effectively an attempt to relitigate the s 147 applications already determined by

Judge Neave.!*

[19] On the stay applications, Judge Crosbie thoroughly canvassed the law relating
to staying a prosecution.’® This included CT v R, where the delay complained of had

occurred between the offending and the prosecution.’® The Supreme Court said:*’

13 Dismissal judgment, above n 10, at [134] and [142].

14 Oral judgment, above n 1, at [21(a)]; and reasons judgment, above n 1, at [78] and [107].
15 Reasons judgment, above n 1, at [155]-[186].

16 CTvR[2014] NZSC 155, [2015] 1 NZLR 465.

17 Footnote omitted.



[29] ... The decision whether or not to stay a prosecution on grounds of
prejudice depends on a judicial assessment as to whether the risk of prejudice
is such as to render a trial unfair and this requires an evaluative judgment
based on all relevant circumstances.

[30] ... The ultimate question is whether a fair trial is possible. The
reasons why the delay occurred are of no obvious materiality to that
question. ...

[31] The policy considerations in favour of permitting trial despite delay
are most cogent in the case of serious offending and are less so in the case of
comparatively minor offending ... Also material is the strength of the Crown
case. The stronger the case, the less likely it is that delay actually caused
prejudice to the defendant. But if the case is weak, the risk of prejudice is
likely to be more substantial. Where the Crown case is weak, very lengthy
delay may justify a stay despite the defendant not being able to identify
tangible specific prejudice.
[20] The Supreme Court also made clear in R v Williams that a stay could be
appropriate even where a fair trial is possible, but only if the delay was egregious or
there was prosecutorial misconduct, so long as the stay was a reasonable and

proportional response.®

[21] The Judge’s main focus was the delay — at that point the charges had been
filed five years ago and there was still no trial in sight. The Judge regarded this delay
as “exceptionally long” and having been caused and/or contributed to by “a series of
unfortunate institutional errors and resource failures, interspersed with systemic
delay.”® The Judge considered that the delay had also been contributed to by the
Crown’s delayed decisions to file, continue and then withdraw the betting charges.
The Judge was concerned about the serious adverse effects on the defendants who had
had to conduct their lives while on bail and at risk of conviction. Moreover, there was

the prospect of further delay due to potential challenges to the surveillance device

warrants.?

[22] Ultimately, the Judge considered that the delay was unacceptably long and had
caused undue interference with the respondents’ right under s 25(b) of the

New Zealand Bill of Rights Act 1990 to be tried without undue delay.?*

18 Ry Williams [2009] NZSC 41, [2009] 2 NZLR 750 at [18].
19 Reasons judgment, above n 1, at [220].

2 At[221].

2 At[222].



[23] As to whether a stay was the appropriate remedy, the factors against a stay
included the seriousness of the offences, the premeditation of the alleged offending
and that the alleged offending caused a loss.?? The factors in favour of a stay included
the likely modest penalty that would be imposed in the event of conviction, the low
level of loss or harm caused (assuming it was proved) and the need for the Court to
maintain “high standards of systemic efficiency”.?> The Judge concluded that the
factors weighed against prosecution, with the appropriate remedy therefore a stay of

proceeding.?

[24] In addition to undue delay, the respondents had raised the issue of abuse of
process. The police had been assisted in their investigation by officials from the
Racing Integrity Unit (RIU) — a regulatory body for the racing industry in
New Zealand which was replaced by the Racing Integrity Board (RIB) in 2021. The
Crown’s expert witnesses on how Race Six had been run was the Chief Steward
employed by the RIB as the General Manager of Stewards. RIU officials had observed

the police interview of Mr X following his arrest.

[25] Mr X’s counsel had argued that the charges had been brought because the RIB,
the entity responsible for prosecuting alleged breaches of the Harness Racing Rules,
could not lawfully use the evidence obtained by the police.?® The Judge saw merit in
that submission, saying “[t]here is an argument that the betting charges were an abuse
of process by being brought for a collateral purpose — being the purposes of the
RIB.”?® He said that he therefore “would likely have found the current proceeding to

be an abuse of process regardless of delay”.?’

[26] The Judge concluded:?®

[266] My decision about abuse of process also informs my finding that
dismissal for delay is a proportionate response, as it does to my decision that
the remaining prosecution would fulfil no useful or appropriate purpose.

2 At[243].
2 At[245]-[253], citing R v Williams HC Auckland CRI-2007-404-6, 10 August 2007.
24 Reasons judgment, above n 1, at [253].

% At[91].
% At[262].
27 At[254].

2 Ttalics in original.



[267] I return to the ultimate question being whether a fair trial is possible.
Given the significant issues surrounding the undue delay, given the
de minimus appearance of the remaining charges as against what the
defendants formerly faced, given the undisputed effects on the defendants and
the abuse of process in relation to the betting charges, I do not consider that a
fair trial is possible.

Application for leave to appeal

[27] The Crown acknowledges the significant delay in the proceeding but maintains
that the respondents could still have a fair trial and so a stay was not the appropriate

remedy.

[28] Ms Brook, for the Crown, asserts error by the Judge in two broad respects.
First, the Judge erred in concluding that continuing the prosecution would amount to
an abuse of process. Specifically, she submitted that involvement of the RIB was
irrelevant because it was not improper and that discontinuance of the betting charges
was similarly irrelevant since that was the result of the proper exercise of prosecutorial

discretion.

[29] Secondly, the Judge erred because a stay was not a proportionate or appropriate
remedy for the delay given that a fair trial was still possible, the offending was serious,
the Crown case strong, there was no prejudice to the respondents and the Crown had
attempted to ameliorate the effect of the delay by withdrawing a number of the less

serious charges.

[30] The Crown identifies the following questions of law that it would raise on

appeal:

€)) Was the Judge right to conclude that a stay was the appropriate remedy
in circumstances where there was no finding that a fair trial was not

possible?

(b)  As to whether there had been an abuse of process, was the Judge right
to take into account the fact that the RIB either could or could not have

brought a prosecution, rather than the Crown?



(© Was the Judge correct to find that the Crown’s conduct of the case
reached the threshold of an abuse of process as a matter of law, in the

absence of evidence to support that finding?

(d) Was the Judge correct to characterise the Crown’s case as not being
strong in circumstances where the offending was captured on video,
supported by opinion evidence from internationally regarded experts
and the Crown relied on intercepted telephone calls in which the

respondents have made inculpatory statements?

(e) Was the Judge right to assess the seriousness of the offending by

reference only to the defendants’ monetary gain?

U] Was a stay the appropriate legal remedy in all the circumstances of the
case, given the absence of prejudice to the defence, the fact that the
Crown had already taken steps in recognition of the delay (by
withdrawal of the betting charges) and/or the availability of other

remedies for delay?

[31] Mr Rapley KC and Mr Cook, for Mr X and Mr Wall respectively, submit first,
that questions (d) and (e) are not questions of law in respect of which leave could be

29 Secondly, they submit that leave should not be given in relation to the

given.
proposed questions because it is clear that the prospects of success on appeal are
remote and the Judge’s findings (which are beyond challenge on an appeal under

s 296) were highly evaluative and the result of a lengthy and well-reasoned decision.

[32] Question (d) relates to the Judge’s characterisation of the Crown case as not
strong. In determining the challenge to the admissibility of some of the Crown
evidence, the Judge had excluded some of the evidence, including part of Mr X’s

interview. At the end of the judgment, he commented:

[313] My assessment is also that the exclusion of the above evidence
somewhat weakens the Crown case, remembering that Judge Neave’s overall
assessment was that the Crown case was not strong.

2 Citing Brown v R, aboven 7, at [16].



[33] There was no express finding as to the strength of the Crown case and the
Crown’s complaint is that the Judge did not lay any foundation for his view. Ms Brook
submits that the exclusion of the evidence could not have made a significant difference
because only part of Mr X’s interview was excluded (after Mr X had said he wanted a
lawyer) and the excluded part did not relate to Race 6 and had no bearing on the Crown
case in respect of that charge. Although the expert evidence was excluded in the form

proposed, the intercepted communications were still available for the jury to consider.

[34] The strength of the Crown case was an evaluative decision for the Judge. It is
clear that he relied considerably on the points argued before Judge Neave and on
Judge Neave’s conclusion. But we consider that he was entitled to express himself in
this way. It was not necessary for him to repeat all of the same points. We agree with
counsel for the respondents that this question is not one of law in respect of which

leave could be granted.

[35] As to question (e), Ms Brook submits that, although the seriousness of the
offending is a matter for the Judge to evaluate, the question is directed towards the
factors that the Judge took into account in doing so. The Crown acknowledges that
the likely modest penalty in the event of conviction is relevant to assessing the
seriousness of the offence but says that there were other relevant factors that he
overlooked. Specifically, that the Judge failed to take into account the fact that the
defendants had colluded to determine the outcome of the race with Mr X deliberately
underperforming and that, given the significance of corruption in harness racing, the
relatively modest amount of money at stake was not a fair reflection of the seriousness

of the offending.

[36] The Judge addressed the seriousness of the offences by referring to the
maximum penalty, the fact that the purse was small and there was limited betting
activity, although there was a potential loss to the betting public, the race result was in
accordance with the odds and the favourite won. The Crown had asserted the match
fixing charges were entirely different in terms of seriousness from the betting charges

because they involved deliberate acts by Mr X to change the result in the race, but the



Judge considered the match fixing charges were “no more serious” than the betting

charges.®

[37] Immediately after the Judge’s brief discussion about the seriousness of the
offences, he did go on to identify the questions of premeditation and the fact that Mr X
occupied a position of authority and trust.3! Nevertheless, we agree that the wider
question of corruption in the harness racing industry was not identified as a matter that
went to the seriousness of the offence.3? As a result, we consider that this issue does

raise a question of law in respect of which leave could be given.

[38] This leaves counsel for the respondents’ general submission that leave should
not be granted on any of the proposed questions, because the circumstances of the
case, as canvased by the Judge, make it clear that a stay was justified in this case, even
if a fair trial is still possible. Mr Rapley in particular relies on the very long delay —
if the stay is set aside Mr X will stand trial more than seven years after being charged
— and the fact that some of the delay must lie at the Crown’s door, given that it had
filed the betting charges some 18 months after the match fixing charges, “doggedly
opposed” the s 147 applications in relation to those charges but ultimately abandoned
them. He also submits that there is a legitimate question of an abuse of process in
respect of at least the betting charges. Also relevant are the effects on Mr X and
Mr Wall of the lengthy delay, especially given that any penalty upon conviction would
likely be modest.

[39] It is not seriously suggested that the respondents would not be able to have a
fair trial. Further, the question of corruption in harness racing is, unquestionably, a
matter of high public interest. The fact that a relatively small amount of money is
involved does not detract from that fact, given the importance of deterrence. The
prospect of match fixing should be viewed with serious concern. As put by the

Supreme Court, “a stay is neither a mandatory nor a usual remedy for undue delay”.3

30 Reasons judgment, above n 1, at [240] and [243(a)].

31 At [243(b) and (e)].

32 Though for completeness we note that at [244] the Judge recorded that there was “no evidence
that match fixing is a prevalent activity with a need for deterrence”.

3 Rv Williams, above n 18, at [11].



[40] In this case, however, we are not persuaded that it is in the interests of justice
for leave to be granted to appeal. The delay has been very long, is not of the
respondents’ making and would be extended by an appeal, the prospects of success for
which are limited. To allow a prosecution to proceed after so long, on a single charge
each against each respondent for which the penalty is likely to be modest, is not, in
our view, a reasonable response or adequate recognition of their right to be tried

without undue delay.3*

Result

[41] The application for leave to appeal is declined.

Solicitors:
Crown Law Office | Te Tari Ture o te Karauna, Wellington for Applicant
Kearneys, Christchurch for First Respondent

3 New Zealand Bill of Rights Act 1990, s 25(b).



